broad powers to the government, including the right of the government to temporarily detain an individual suspected of terrorism. 23 The Israeli government also utilized the General Security Service to combat terrorism. "The GSS is responsible for security matters and counterintelligence within Israel and the occupied territories . . . . [It] apprehends and interrogates people who are believed to be involved in activities endangering the security of the state. " 24 Although the Jewish citizens of Israel view the GSS as an effective tool in combating Palestinian violence towards Israeli citizens and their property, the agency's reputation among the millions of Palestinians living in the Occupied Territories' is "that of a secret police agency that exercises wide-ranging and non-accountable control over their Areas, authorize the deportation of individuals from the Administered Areas who threaten security and the demolition or sealing-up of residences which are used as the base for a terrorist attack.... The administrative measures embodied in the Regulations are not utilized to punish individuals for the offenses they have committed, but rather to prevent the perpetration of illegal acts by the individual in question.
Id. (footnotes omitted). See also HAROLD RUDOPH, SECURITY, TERRORISM AND TORTURE, 94-97
(Juta & Co., Ltd. 1984). "On March 5, 1979... the Emergency Powers (Detention) Law 5739-1979, was passed by the Knesset, and so, for the first time, administrative detention in Israel was to be governed by truly indigenous law." Id. at 94.
23. See generally Weiner, supra note 21 (discussing the various legal responses Israel has taken in order to combat terrorism).
STANLEY COHEN & DAPHNA GOLAN, THE INTERROGATION OF THE PALESTINIANS DURING THE INTIFADA: ILL-TREATMENT, "MODERATE PHYSICAL PRESSURE" OR TORTuRE? 19
(B'tselem 1991). This text draws its information from a selection of 41 cases in which the use of ill-treatment was alleged. See also Landau Report, supra note 12, at 157. In a description of the role of the GSS in the State of Israel, the Landau Commission distinguished between a police investigation and a GSS investigation when it stated:
Basic differences exist between the essence of a police interrogation of an ordinary criminal, on the one hand, and an interrogation carried out by the GSS of persons suspected of HTA or subversive political activity, on the other. The police investigation is aimed at collecting evidence against individuals within the society, suspected of criminal offences, and its purposes are to have the accused convicted so that he will change his ways, to deter him and others from committing future crimes, and to give him the punishment he deserves. Whereas the direct goal of the GSS interrogation is to protect the very existence of society and the State against terrorist acts directed against citizens, to collect information about terrorists and their modes of organization and to thwart and prevent the perpetration of terrorist acts whilst they are still at a state of incubation, by apprehending those who carried out such acts in the past -and they will surely continue to do so in the future -and those who are plotting such acts, as well as seeking out those who guide them. 
B. The Israeli Government Endorses the "Use of Moderate Physical Pressure" in GSS Interrogations
Between 1967 and 1987, the Israeli government took the position that the GSS interrogators did not use "coercive" methods during interrogations. 29 Israeli officials flatly denied allegations by the media and human rights organizations that ill-treatment or torture was common.° The government reversed its position in 1987 after the outbreak of two scandals 31 that
HUMAN RIGHTS WATCH, TORTURE AND ILL-TREATMENT: ISRAEL'S INTERROGATION OF PALESTINIANS FROM THE OCCUPIED TERRITORIES 14 (Human Rights Watch 1994)
(documenting reports of torture based on interviews of 36 security suspects who were interrogated by GSS officials between. 1992 and 1994).
27. See HADAWI, supra note 14, at 294. The uprising began in the Gaza Strip in response to an incident in which four Palestinian workers were run over by an Israeli truck. While the intention of the Israeli driver remains in dispute, for Palestinians the incident recalled the killing of seven members of an Arab family in Lebanon when their car was crushed by an Israeli tank on September 18, 1972. This time, the protests began in the Jabaliya refugee camp where the men had lived, and at the funeral a young Gazan teenager was shot and killed by Israeli soldiers. The demonstrations spread to other refugee camps and towns in Gaza, and very quickly to the West Bank as well, beginning in the Balata camp near Nablus. As the resistance spread, stone-throwing against the occupying soldiers became more organized, and soon emerged as a leitmotif among young Palestinians... In the first case, GSS officials fabricated evidence to cover up a 1984 incident in which agents beat to death two Palestinians who had been taken into custody after hijacking a civilian bus (an incident known as the "Buss 300 Affair"). In the second incident, Lieutenant Izzat Nafsu, a member of Israel's Circassian [Vol. ll:l tarnished the reputation of the GSS among Israeli citizens. These two scandals resulted in the formation of the Landau Commission which proceeded to investigate the methods of interrogation used by the GSS. The Landau Commission published its findings in November of 1987. The Commission concluded that:
We are convinced that effective activity by the GSS to thwart terrorist acts is impossible without use of the tool of interrogation of suspects, in order to extract from them vital information known only to them and unobtainable by other methods.
The effective interrogation of terrorist suspects is impossible without the use of means of pressure, in order to overcome an obdurate will not to [sic] disclose information and to overcome the fear of the person under interrogation that harm will befall him from his own organization, if he does reveal information....
The means of pressure should principally take the form of nonviolent psychological pressure through a vigorous and extensive interrogation, with the use of stratagems, including acts of deception. However, when these do not attain their purpose, the exertion of a moderate measure of physical pressure cannot be avoided. 32 The Commission based its rationale on a combination of the defense of necessity 33 and the threat of terrorism posed by the Palestinian Liberation Organization. As a result, the Commission ultimately extended the defense (Turkic Muslim) minority, was released from prison after the Supreme Court ruled that he had been convicted of espionage on the basis of a false confession extracted under duress by GSS agents, who later lied in court when Nafsu challenged his confession.
Id.
32 The Landau Commission Report legalized the use of "moderate physical pressure" in interrogations by GSS officers, but the Report did not specify the meaning of that phrase. Instead, the Report prescribed GSS methods in the second chapter, which remained classified for security reasons.
36 Nonetheless, the various methods used by the GSS surfaced over 34. See id. at 172-73. The Commission uses the "ticking time bomb" example to illustrate how the GSS falls under the protection of the defense of necessity.
[Ilt is a salient security interest of the State to protect the lives of its citizens, and the duty to defend them, imposed on the State, certainly falls within the category of the need to prevent bodily harm or grievous injury, as stated in Sec. 22.
The second condition embodied in Sec. 22 is that it was impossible to prevent the anticipated harm in any other way....
[I]n regard to GSS interrogations... the information possessed by a member of a terrorist organization... cannot be uncovered except through the interrogation of persons concerning whom the GSS has previous information about their affiliation with such an organization or group .... Id. See also AMNESTY INTERNATIONAL, supra note 32, at 10-11.
35. See H.C. 5100/94, Public Committee Against Torture in Israel v. Israel (Sept. 9,1999) 10, available at http://www.derechos.org/human-rights/menaldoc/torture.htm. The Court referred to the Commission of Inquiry Report, which was published in 1995, and legalized the GSS interrogation tactics:
[T]he Commission concluded that in cases where the saving of human lives necessarily requires obtaining certain information, the investigator is entitled to apply both psychological pressure and "a moderate degree of physical pressure." Thus, an investigator who, in the face of such danger, applies that specific degree of physical pressure, which does not constitute abuse or torture of the suspect, but is instead proportional to the danger to human life, can avail himself of the "necessity" defense, in the face of potential criminal liability.
The Commission approved the use of "a moderate degree of physical pressure" with various stringent conditions including directives that were set out in the second (and secret) part of the Report, and for the supervision of various elements both internal and external to the GSS. The Commission's recommendations were duly approved by the government. Id. at 10-11 (citation omitted).
36. See Tamar Gaulan, Israel's Interrogation Policies and Practices, at go her://israelinfo.gov.il/00/constitflegI961200.leg (stating Israel's official position on the use of torture).
[T]he Landau Commission went on, in a second section of its report, to precisely detail the exact forms of pressure permissible to the GSS interrogators. This section has been kept secret out of concern that, should the narrow restrictions binding the interrogators be known to the suspects undergoing questioning, the The Court referred to the GSS use of "excessive tightening" of hand or leg cuffs, which the applicants to the Court claimed "resulted in serious injuries to the suspect's hands, arms and feet, due to the length of the interrogations." Id.
40. See GINBAR, supra note 1, at 15. Regular shabeh entails shackling the interogee's hands and legs to a small chair, angled to slant forward so that the interogee cannot sit in a stable position. The interogee's head is covered with an often filthy sack and loud music is played non-stop through loudspeakers. Detainees in shabeh are not allowed to sleep. The GSS generally uses "regular shabeh" for several days at a time, with extremely short breaks.
Id See The Court ordered an interim injunction in which the GSS was prohibited from using physical force on Bilbeisi while the Court was investigating his allegations. While the interim injunction was still in effect Bilbeisi confessed to taking part in a prior terrorist attack and that he was currently hiding other explosives to be used in future terrorist attacks. Because of this confession, the Court found that "in this case there exists a clear and present danger of harm to human lives" and repealed the interim injunction. Although the interrogation methods employed by the GSS taken alone may not appear odious, oftentimes these methods are used in combination and result in both psychological and physical trauma.' Because of the psychological and physical trauma frequently seen in GSS suspects, both human rights organizations and the United Nations have characterized the GSS's interrogation methods as "torture."
Although what one person's perception as torture may differ from another's, international law provides a ready definition. "Torture" is:
[A]ny act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in hands in a painful position, forcing him to wear a sack over his head and to listen to loud music between interrogations, and depriving him of sleep. The GSS argued that these were necessary for security reasons. The GSS claimed that the shackling was used to protect the interrogators from the suspects, and the sack was to prevent the prisoners from seeing other interogees which may harm the interogee. Moreover, the music was used to prevent interogees from conversing with one another, and the sleep deprivation was not really deprivation but forcing the interogee to wait for the next interrogation without rest. The Court found that "[t]he necessities of security, the reasons for which the Appellant was detained, and the pressing need to prevent loss of life, as brought to our attention in camera, justified an intensive interrogation of the Appellant in the way that it was conducted . i... "d. at 20-21. 50. See GINBAR, supra note 1, at 38 (quoting from the UN's Special Rapporteur on Torture). In his report for 1997, Professor Nigel Rodley, U.N. Special Rapporteur, wrote:
The following forms of pressure during interrogation appear so consistently (and have not been denied in judicial proceedings) that the Special Rapporteur assumes them to be sanctioned under the approved but secret interrogation practices: sitting in a very low chair or standing arched against a wall (possibly in alternation with each other); hands and/or legs tightly manacled; subjection to loud noise; sleep deprivation; hooding; being kept in cold air; violent shaking (an "exceptional" measure, used against 8,000 persons according to the late Prime Minister Rabin in 1995). Each of these measures on its own may not provoke severe pain or suffering. Together -and they are frequently used in combination -they may be expected to induce precisely such pain or suffering, especially if applied on a protracted basis of, say, several hours. In fact, they are sometimes apparently applied for days or even weeks on end. Under those circumstances, they can only be described as torture .... [Vol. 11: 1 AN END TO THE SANCTIONED USE OF TORTURE? or incidental to lawful sanctions. 1 Although the Israeli government condoned the use of "moderate physical pressure" in GSS interrogations, it repeatedly denied that these 52 methods constituted torture.
In support of its position, Israeli officials would point to their laws which prohibit torture and provide up to three years imprisonment for a public official who violates those laws. 53 Thus, by these 52. See Gaulan, supra note 36, at 1-4. To prevent terrorism effectively while ensuring that the basic human rights of even the most dangerous of criminals are protected, the Israeli authorities have adopted strict rules for the handling of interrogations. These guidelines are designed to enable investigators to obtain crucial information on terrorist activities or organizations from suspects who, for obvious reasons, would not volunteer information on their activities, while ensuring that the suspects are not maltreated....
[A]ny allegations of maltreatment are taken seriously and are investigated on a case by case basis. However, it should be noted that individuals arrested, tried or convicted have both personal and political motives for fabricating claims of maltreatment during interrogation ... It is the unfortunate reality that, during times of political unrest and violence, restrictions must be placed on individuals who threaten the welfare of the State and its citizens. This paper has been aimed at demonstrating that, despite the harsh reality of continuing terrorism faced by the State of Israel, we are doing everything in our power to uphold the rights of all persons under our jurisdiction while ensuring the safety of innocent individuals. Article 277 of the 1977 Penal Law provides for up to three years' imprisonment for a public servant who does any one of the following: 1. uses or directs the use of force or violence against a person for the purpose of extorting from him or from anyone whom he is interested a confession of an offence or information relating to an offence; 2.
threatens any person, or directs any person to be threatened, with injury to his person or property or to the person or property of anyone in whom he is interested for the purpose of extorting from him a confession of an offence or any information relating to an offence. Id. But see HUMAN RIGHTS WATCH, supra note 26, at 7.
While laws exist to punish interrogators who use force or ill-treat detainees, there are few known instances in which interrogators have been convicted or significantly punished for abuse. The problem is two-fold. There is first of all a lack of political will to punish abusive interrogators. There is only one known
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officials' reasoning, the GSS's methods could not constitute torture because that would be illegal. Numerous human rights groups, however, disagree with both the conclusions of the Landau Commission Report 4 and Israel's position on GSS interrogation methods. Among these groups, Amnesty International declared that "[it] considers the interrogation methods employed by the Israeli authorities constitute torture or ill treatment: most of them, case in which GSS agents received criminal sentences for mistreating a detainee in their charge; authorities have claimed that in an unspecified number of other cases, GSS and prison medical personnel have been disciplined. The other facet of the problem is that some forms of abuse are evidently permitted by the GSS's interrogation guidelines.
Id. (citation omitted).
54. See COHEN & GOLAN, supra note 24, at 26-29. There are four main criticisms of the Report. The first is its use of the "necessity defense" as a means to provide advanced authorization for the use of force by government officials. "In the realm of individual action, criminal liability is mitigated by 'necessity' only in situations where danger is imminent and unpreventable by any means other than force. In the realm of national security, the only equivalent might indeed be the extreme hypothetical case: [a ticking time bomb]." Id. at 26. Critics however, argue that the ticking time bomb case is far from typical and in fact there has been no known case like that in Israel's history. See id. at 27. The second critique is that the Report has a very elastic definition of the nature of the enemy. Individuals who may be subject to the interrogation methods sanctioned by the Report include not only those terrorists with ticking time bombs but also people who are members of the PLO and who may have written leaflets in its favor or thrown stones. According to this definition, "[tihere is no reason why the entire public who sympathize with the Palestinian cause should not be the enemy against whom 'special means' are permitted and who have no moral cause to demand ordinary civil rights." id. at 28. A third criticism is that since the methods are laid out in the secret part of the report there is no way of knowing what methods are condoned. In addition, critics fear that the mere condoning of these methods will carry with it other risks. Namely that the use of force will become routine and that there will be a risk of the force escalating when an interrogator does not hear what he wants. See id at 28-29. The fourth critique is that "[bly placing all its exact description of interrogation methods in the secret Part B of its report, the Commission has reinforced the very context of secrecy in which torture can possibly take place. The already privileged legal status of the GSS is now condoned." Id. at 29. See also AMNESTY INTERNATIONAL, supra note 32, at 13-16.
[T]he Landau Commission Report has been criticized for recommending that a governmental body, which is likely to receive significant advice from the GSS, is to review the secret guidelines on the use of "pressure" with the power to amend them. Some have also argued that such secrecy is unnecessary, as former detainees are bound to inform others on the methods of interrogation used, as in fact happens. By contrast, such secrecy may place medical and other personnel who visit GSS interrogation wings in a position of unwanted complicity.
Critics have called for the interrogation guidelines to be published so as to allow their examination in light of international standards on the treatment of detainees and allow proper monitoring of their application. l at 15.
[Vol. 11: 1 especially when used in combination, certainly amount to torture." 5 Similarly, B'tselem 56 stated that "[b]y formal criteria, at least, these methods, particularly when used together... fall under most accepted definitions of 'torture.' Even if we object to using this word, these methods are self evidently forms of ill-treatment, abuse, or 'cruel and inhuman treatment. '" 57 Human rights groups are not the only organizations that have expressed concern over the interrogation methods employed by the GSS. The United Nations Committee Against Torture has also expressed its disapproval. In its 1998 concluding observations, the Committee Against Torture acknowledged that Israel made some progress 58 1. The continued use of the "Landau rules" of interrogation permitting physical pressure by the General Security Services, based as they are upon domestic judicial adoption of the justification of necessity, a justification which is contrary to article 2, paragraph 2, of the Convention; 2.
Resort to administrative detention in the occupied territories for inordinately lengthy periods and for reasons that do not bear on the risk posed by releasing some detainees; 3.
The fact that, since military law and laws going back to the Mandate pertain in the occupied territories, the liberalizing effect of the reforms referred to in paragraph 235 above will not apply there; [and] 
4.
Israel's apparent failure to implement any of the recommendations of the Committee that were expressed with regard to both the initial and the special report. positions, sleep deprivation, and shaking violate articles 1, 2, and 16 of the Convention and should cease.6°I srael has signed numerous international human rights treaties, including the Convention Against Torture in 1986.61 Although Israel ratified this treaty, its provisions are not considered to be the law of the State.62 Therefore, the provisions set forth by agencies such as the Committee Against Torture constitute mere recommendations which Israel retains the discretion to adopt or ignore. As a result, Israel effectively ignored those interrogation are used in combination, which appears to be the standard case.
Id. See also
[Because] Israel had signed the Convention Against torture [it] is precluded from raising before this committee exceptional circumstances as justification for acts prohibited by article 1 of the convention.
Id.
60. See Concluding Observations of the Committee Against Torture: Israel, U.N. High Commissioner for Human Rights, supra note 58, at 2-3.
Since the State party admits to hooding, shackling in painful positions, sleep deprivation and shaking of detainees (through its delegates and courts, and supported by the findings of the United Nations Special Rapporteur on Torture) the bare assertion that it is "not severe" is not in and of itself sufficient to satisfy the State's burden and justify such conduct. This is particularly so when reliable evidence from detainees and independent medical evidence made available to Israel reinforce the contrary conclusion .. Following the common law tradition, Israeli law distinguishes between customary international law and treaty-based law. Customary law is considered part of the domestic law. It is binding without the need of transformation by a statute, unless it conflicts with an existing statute. On the other hand, treaties have no legal effect as such. To take effect, a treaty must be incorporated by a statute, unless it is considered a declaratory rather than a constitutive treaty, the former being a treaty which merely restates customary norms .... To date, the Supreme Court has applied to international human rights law the general rules concerning the domestic applicability of international law. Therefore, under current case law, only customary human rights are applicable in the Israeli legal system. Id (footnotes omitted). See also LERNER, supra note 61, at 386; Landau Report, supra note 12, at 179 (noting the fact that Israel is not bound to International Conventions).
recommendations because it declared itself to be in a "state of emergency,"63 which outweighs the need and/or desire to adhere to international law.
Israel has been the target of a large number of terrorist attacks. "Between 1969 and 1985, the PLO had perpetrated some 8,000 acts of terror causing the deaths of over 650 Israelis and the wounding of thousands more. "" Due to the prevalence of acts of terrorism, Israel declared itself to be in a "state of emergency" soon after its formation, and this declaration still operates today.' The Landau Commission had that state of affairs in mind when it stated, To put it bluntly, the alternative is: are we to accept the offence of assault entailed in slapping a suspect's face, or threatening him, in order to induce him to talk and reveal a cache of explosive materials meant for-use in carrying out an act of mass terror against a civilian population, and thereby prevent the greater evil which is about to occur? The [T]he most serious deviation from the doctrine of separation of powers concerns the authority that is vested in the ministers to promulgate emergency regulations, which may alter, suspend, or modify any law of the Knesset. While it is true that this authority exists only as long as the Knesset declaTes that a state of emergency exists, such a declaration was made soon after the establishment of the State of Israel and is still in force. The only limitation upon the ministerial powers concerning the promulgation of emergency regulations is that said regulations expire after three months, unless they are either extended or revoked earlier by the Knesset. 70. See id. at 4-5. The first application was brought by the Public Committee Against Torture in Israel. It claimed that the GSS was not authorized to investigate suspected terrorists nor was it entitled to employ "moderate physical pressure." Id. The second application was brought by the Association for Citizen's Rights in Israel and argued that the GSS should be ordered to "refrain from shaking suspects during interrogations." Id. The remaining five applicants involved specific individuals. Kaaqua and Ganimat (H.C. 5188/96) were granted an order nisi preventing the GSS from using physical force against them during the interrogations. Zayda (H.C. 6536/96) complained of the following interrogation methods used against him: deprivation of sleep, shaking, beatings, and the use of Shabach. Zayda has been convicted of carrying out terrorist attacks and sentenced to seventy-four months in prison. Abd al Rahman Ismail Ganimat (H.C. 7563/97) claimed he was tortured by GSS interrogators through the use of the Shabach position, excessive tightening of his handcuffs, and sleep deprivation. These interrogations resulted in his being convicted of a murder of an IDF soldier and of a bombing in Tel Aviv for which he was sentenced to five consecutive life sentences. Quran (H.C. 7628/97) complained of both the Shabach position and of forced sleep deprivation. Batat (H.C.
200
allegations, but all generally asserted a two-fold argument. First, the parties argued that the "GSS [is] not authorized to investigate those suspected of hostile terrorist activities."" Second, they argued that "the GSS is not entitled to employ those pressure methods approved by the Commission of Inquiry's Report. .. [and] the methods used against [the applicants] by the GSS are illegal. " 72 The State of Israel responded with a three-part argument. First, the State argued that the GSS has the right to interrogate those suspected of committing crimes against the nation's security. 73 Second, the State asserted that the physical methods of interrogation used by the GSS did not constitute torture under international law. It stated, "mhese methods cannot be qualified as 'torture,' 'cruel and inhuman treatment' or 'degrading treatment,' that are strictly prohibited under international law. Instead the practices of the GSS do not cause pain and suffering . . . . "74 Lastly, the State maintained that the use of "moderate physical pressure" was legal under Israel's domestic law due to the necessity defense. 7 s In determining whether the GSS had the authority to conduct interrogations of suspected terrorists, the Court focused on the inherent nature of interrogations and concluded that " On the one hand, it is our duty to ensure that human dignity be protected; that it not be harmed at the hands of those who abuse it, and to do all that we can to restrain police investigators from fulfilling the object of their interrogation through prohibited and criminal means; On [sic] the other hand, it is (also) our duty to fight the increasingly growing crime rate which destroys the positive aspects of our country, and to prevent the disruption of public peace to the caprices of violent criminals that were beaten by police investigators. The Court recognized the threat of terrorism that Israel is forced to face on a daily basis and the fact that many attacks were prevented due to measures taken by the GSS. all prohibited interrogation methods. 88 Subsequent to the Court's condemnation of "moderate physical pressure" as a mode of interrogation, the Court considered whether such methods were nevertheless permissible under the defense of necessity. The Court upheld the notion that the use of physical means in interrogations is permissible under the defense of necessity in "ticking time bomb" situations,8 9 but the Court further distinguished that situation from the circumstances before the Court in that case. The Court concluded that, [the necessity defense] does not authorize the use of physical means for the purposes of allowing investigators to execute their duties in circumstances of necessity . . . . The Rule of Law (both as a formal and substantive principle) requires that an infringement on a human right be prescribed by statute, authorizing the administration to this effect.' or one of its side effects. This is part of the "discomfort" inherent to an interrogation. This being the case, depriving the suspect of sleep is, in our opinion, included in the general authority of the investigator .... The above described situation is different from those in which sleep deprivation shifts from being a "side effect" inherent to the interrogation, to an end in itself. If the suspect is intentionally deprived of sleep for a prolonged period of time, for the purpose of tiring him out or "breaking" him -it shall not fall within the scope of a fair and reasonable investigation. Such means harm the rights and dignity of the suspect in a manner surpassing that which is required.
Id.
88. See id. at 19. The Court concluded that, "All these methods do not fall within the sphere of a 'fair' interrogation. They are not reasonable. They impinge upon the suspect's dignity, his bodily integrity and his basic rights in an excessive manner .... They are not to be deemed as included within the general power to conduct interrogations." Id.
89. Id. at 22-23.
[The] "necessity" exception is likely to arise in instances of "ticking time bombs", and that the immediate need ... refers to the imminent nature of the act rather than that of the danger. Hence, the imminence criteria is satisfied even if the bomb is set to explode in a few days, or perhaps even after a few weeks, provided the danger is certain to materialize and there is no alternative means of preventing its materialization. In other words, there exists a concrete level of imminent danger of the explosion's occurrence .... Consequently we are prepared to presume.. . that if a GSS investigator -who applied physical interrogation methods for the purpose of saving human life -is criminally indicted, the "necessity" [defence] is likely to be open to him in the appropriate circumstances .... This however, is not the issue before this Court.
90. Id at 24-25. The Court summarized its findings as follows: According to the existing state of the law, neither the government nor the heads of security services possess the authority to establish directives and bestow authorization regarding the use of liberty infringing physical means during the interrogation of suspects suspected of hostile terrorist activities, beyond the
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V. THE DEBATE AMONG ISRAELIS BETWEEN NATIONAL SECURITY AND HUMAN RIGHTS
The High Court of Justice ruling has since been met with both reservation and praise amongst Israeli citizens. Those with reservations worry that it will hamper the GSS investigations and ultimately effect the national security of Israel. Those who approve of the ruling, however, counter that no justification exists for a State to permit acts constituting torture.
Among those Israelis fearing this ruling will adversely effect national security are top governmental officials including State Attorney General Elyakim Rubinstein 9 and Likud' Knesset faction whip, Reuven Rivlin. 93 general directives which can be inferred from the very concept of an interrogation. Similarly the individual GSS investigator -like any police officer -does not possess the authority to employ physical means which infringe upon a suspect's liberty during the interrogation, unless these means are inherently accessory to the very essence of an interrogation and are both fair and reasonable. Id. at 26.
See AG Rubinstein Supports Legislation to Bypass High
Court's GSS Ruling, ISRAEL WIRE, Sept. 9, 1999, at http://www.israelwire.comNew/990909/99090928.html. Rubinstein stated:
[T]he judiciary must find a way to assist the GSS in fulfilling its responsibility to stop terrorists from blowing up buses .... [Tihe decision limits their ability to do so and in a case dealing with what security agents call a "ticking bomb," the appropriate legislation must be available to permit investigators to use measures not permitted under the 'regular' law....
[U]ntil such time that the necessary legislation can be invoked into law, temporary measures must be taken to protect GSS agents from criminal charges in the event an interrogator crosses the line during an interrogation in extenuating circumstances. 92. See DR. YAACOV S ZEMACH, THE JUDICIARY OF ISRAEL 33 (Institute of Judicial Training for Judges in Israel 2d ed. 1998). The Likud is a faction in the Knesset. 'The list of candidates that wins a number of valid votes which is not less than the blocking percentage, as determined by law (which is to-day one and a half percent), becomes a faction in the Knesset. The number of factions represented in the Knesset has never been less than ten." Id.
Id See also
93. See Liat Collins, Likud to Discuss Formulating GSS Bill, JERUSALEM POST, Sept. 8, 1999, at 3, LEXIS, Nexis Library, UPI File. Rivlin stated, The Basic Law: Human Dignity and Freedom must protect the dignity and freedom of citizens who are the potential victims of terror and not protect the dignity and freedom of the murderers .... This sums it all up, and any democracy which gives up on the need and duty to protect itself will not remain a democracy.
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Prime Minister Ehud Barak also expressed his concern publicly when he stated, "there must be an authority that can, in time of need, take rapid action to approve necessary interrogations in 'ticking bomb' situations which present an immediate danger. "9 In addition, those closely associated to the anti-terrorism campaign in Israel believe that this ruling will prove extremely detrimental to intelligence gathering and national security.9
Although many Israelis express concern over the ruling, others, in addition to those belonging to human rights groups,' feel that the High Court of Justice came to the correct conclusion in this case. Among them is Justice Minister Yossi Beilin who has stated, "I am very proud of the court's decision and believe in the GSS and its ability to cope with the difficult tasks that Israeli society has invested it with."' Similarly, Emmanuel Gross, a Sept. 9, 1999, http://www.haaretzdaily.com/htnls/katl7_5.asp (reporting Barak's desire to find a legal arrangement that would permit Shinbet to use special interrogation methods in cases of immediate security risks).
PM Barak Comments on Terrorist Attacks and GSS ruling,
95. See Herb Keinon, Civil Rights vs. Security, JERUSALEM POST, Sept. 10, 1999, at lB, LEXIS, Nexis Library, UPI File. Brig-Gen. Yigal Pressler, who worked as a counter-terrorism expert under four prime ministers, stated that "those sending the terrorists will have an easier time training them to stand tough during interrogations, knowing that the most the interrogator can do is 'give them juice without sugar."' Id. Pressler went on to say that "The Court's decision is great as a candidate for the Israel Prize in democracy. But you can't fight terror waving prizes in democracy." Id The former head of the GSS, Ya'acov Perry was in agreement with Pressler and stated, "First of all, those being interrogated will know that no one can frighten or do anything to them, they are ordinary criminals -like catching a thief. As a result they will be much more stubborn and determined, and it will take a long time to get results." Id. Perry also forecast that the interrogators will continuously ask themselves all kinds of questions such as who will defend them if they step beyond the line, and "why should I work so hard, since if I make a false step, charges will be brought against me." Id.
96. See Dan Izenberg & Ben Lynfield, Human-Rights Groups Applaud GSS Ruling, JERUSALEM POST, Sept. 7, 1999, at 2, LEXIS, Nexis Library, UPI File. Dan Yakir, legal advisor for the Association for Civil Rights in Israel, said, "We welcome the decision and consider it historic, courageous and moral." Id. at 1. Hanna Friedman, head of the Public Committee Against Torture, said that the decision was "very progressive, [and] very serious. I am very proud of our country and of our High Court, which is capable of passing such progressive rulings. We will have tc find other, more sophisticated ways to fight against terrorism." Id. Eitan Felner, executive director of B'tselem welcomes the decision and has stated that "the justices performed their duty as primary defenders of human rights." Id.
Id. See also Deputy Attorney General Opposes
Interrogation Law, ISRAELWIRE, Sept. 15, 1999, athttp://www.israelwire.com/New/990915/99091530.html. Deputy Attorney General Yehudit Karp agrees with Beilin. In her report to Prime Minister Barak, Karp recommended that, "no law be legislated that would permit coercive methods to be used by the General Security Service... in its interrogations." Id. She went on to state that, "her recommendation is grounded in ethical, moral and legal considerations; international opinion of Israel, which professor of criminal law at Haifa University, believes that although the ruling may make it more difficult for the GSS in some of their investigations, the ruling will not necessarily harm national security because it still allows for the use of force in "ticking time bomb situations" under the defense of necessity. 9 "
The court anticipated the potential concerns voiced by many Israelis, and in response it seems to have left a means for the Knesset (Israeli legislature) to circumvent this ruling and reinstate the GSS practice of the use of "moderate physical pressure" in its interrogations. In its ruling, the Court stated that if it is determined that because of Israel's security situation it is appropriate to permit the GSS to use "moderate physical pressure," it is for the legislature to make lawful and not the Court." A determination of whether the Knesset could effectively reinstate the use of "moderate physical pressure" in GSS interrogations first requires an examination of the general organization of the Israeli government and the power of judicial review.
would be diminished by such a law; and fear that sanctioned use of force could be exploited or abused." Id.
98. Emmanuel Gross, High Court Ruling Won't Harm the GSS, JERUSALEM POST, Sept. 8, 1999, at 3, LEXIS, Nexis Library, UPI File. Does this mean that GSS investigators will now be unable to extract information from suspects in a situation of a "ticking time bomb?" The answer is no.
Firstly, there are other interrogation methods that are legal. But even if a GSS investigator decides that he has no choice but to use exceptional methods, he is still protected by the "necessity defense." In this a GSS investigator is no different from any other person who finds himself in an emergency situation in which he is called upon to set aside one legitimate interest to defend another, more important interest.
There is no doubt that the High Court's ruling will make it more difficult for the security services. But in the long run, if they learn to live with it, it will only strengthen the state's moral position and its democratic basis. If it will nonetheless be decided that it is appropriate for Israel, in light of its security difficulties to sanction physical means in interrogations (and the scope of these means which deviate from the ordinary investigation rules), this is an issue that must be decided by the legislative branch which represents the people. In a free country like Israel, there is no need for a declaration of freedoms. In this state a person is free to do anything not prohibited by law. In the eighteenth century, which was an era characterized by the rule of tyrants -there was need for a Bill of Rights. In countries in which freedom and the people's right to decide, of its own free will, what kind of government and law it desires are still denied -there is need to fight for human rights. But in free countries, democratic lands in which the people rle, what is needed is a Bill of Obligations, which for us means -duties to the homeland, the nation, immigration, the ingathering of the exiles, the building of the country, and safety for the other, for the weak. Over the next forty years, the Knesset adopted twelve different Basic Laws. 10 3 These laws cover much of what one would expect to see in a constitution. The Basic Laws, for example, outline the roles of the three branches of government, the location of the State capitol, and civil rights.0 4 Prior to 1992, when Israel enacted Basic Law: Freedom of Occupation and the Basic Law: Human Dignity and Liberty, Israel did not have a bill of rights.lw At that time, the basic rights were considered "soft principles" because they did not limit the power of the Knesset.°6 "In the absence of a formal constitution or Bill of Rights, the Supreme Court was not prepared to subject primary legislation to judicial review in order to examine whether it places unacceptable restrictions on those basic rights that are recognized as legal principles.""° The exceptions to this rule, however, were those entrenched basic laws. In those instances, the Court "exercised judicial together will form the state constitution. Id. "The rather cryptic decision served as a compromise between two political blocs in the Knesset -one demanded the immediate adoption of a constitution, the other opposed the adoption of a constitution." d. at 12. A bill of rights fulfills at least one of three normative functions in a legal system. It's first and most obvious function is to define those basic rights that are recognized and protected by the system. The second function is to set standards for resolving clashes between the protected rights themselves and for balancing those rights and other values or policies recognized by the system. The final function is to establish the status of the recognized rights within the legal system itself. This means determining whether the bill of rights binds the legislative body itself and whether legislation that is inconsistent with basic rights may be struck down by a court or by some other constitutional body. Id. at 239. The two basic laws, Basic Law: Freedom of Occupation ("Occupation Law") and Basic Law: Human Dignity and Liberty ("Human Dignity Law"), comprise the civil rights in Israel. The Occupation Law protects "the right of every citizen or resident of the State to engage in any occupation, profession, or trade.""° The Human Dignity Law includes a number of fundamental rights such as "the right to life, body, and dignity and to protection of [those] interests; the right to property; the right to liberty of the individual; the right to leave and enter the country, and the right to privacy and personal confidentiality. ""o Although these laws make up the civil rights in Israel, they differ in one major respect. Basic Law: Freedom of Occupation has an expressed entrenchment by which it may not be changed Many of the rights expressly mentioned in human rights covenants or charters are part and parcel of the rights listed in the Basic Law: Human Dignity and Liberty, even if not explicitly mentioned. Thus, for example, the prohibitions against slavery and against torture and cruel, inhuman, and degrading treatment or punishment are covered by the right to human dignity. ... Barak J, now president of the Court, has dismissed the idea that original intent should be the guiding principle in interpreting basic laws that are part of Israel's developing formal constitution. Following Barak J's general theory of interpretation, the concept of human dignity must be interpreted in the light of its 'objective purpose', which can be gleaned from its meaning in international human rights documents and other democratic constitutions, and which in the end must include 'all those human rights that have a close substantive connection to human dignity and liberty according to prevailing concepts among the enlightened public in Israel'. 
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second constitutes the tribunals which enjoy only limited jurisdiction., 7 Israel's judicial system differs from that of the United States because it does not rely on a jury system. Instead, the judges decide both questions of law and questions of fact. 12 The High Court of Justice heads the judicial system, and its success may be attributed to the independent nature of that system. ' 29 The Court distinguishes itself from most other Supreme Courts in that every citizen enjoys direct access to it. 0 Because every citizen has the opportunity to be heard by the Court, it has taken on the role as the guardian of civil rights. 1 127. See id. The tribunals recognized by the Israeli legal system are the military, labour, and religious courts. "The administration of each of these systems is independent, and there is an appellate framework within each system." fd. All of the judges that sit for these courts hold law degrees, except for the religious judge who is instead trained in the religious laws of their religious community.
See id
The system of regular courts may be distinguished on three levels: (1) the Supreme Court; (2) the district courts; and (3) the magistrates' courts. The district courts and the magistrates' courts function as trial courts, and the distinction between them depends on the gravity of the matter. The jurisdiction of the district courts is residual to that of the magistrates' courts, in both criminal and civil matters. Id. at 34.
128. See Wolf, supra note 114, at 123. "Israel has never adopted the jury trial. It was believed that the heterogeneous population -in particular, the political and social differences between Jews and Arabs -would not foster the concept of ajury trial." Id. In our state, lacking a constitution which protects the individual's fundamental freedoms explicitly, this court, sitting as a High Court of Justice is obliged to guarantee these freedoms and to bestow the remedy applied for by the citizen when one of his basic rights was injured by an act of government. [It] functions as both an appellate court and a High Court of Justice. In its capacity as an appellate court, the Supreme Court entertains appeals from decisions rendered by the district courts .... In its capacity as a High Court of Justice, however, the Supreme Court sits as a trial court from which there is no appeal, and in that capacity is also authorized to issue prerogative writs against State authorities and against other authorities and individuals that operate by virtue of law. ...
[O]f all the courts in Israel, the High Court of Justice is the only one that is
The scope of judicial review of the Supreme Court is expansive -"no public authority is immune from judicial review. "132 The doctrine of standing 133 supports the broad scope of judicial review because the Court typically grants standing even if the petitioner lacks a personal interest in the claim, so long as the matter involves a constitutional dimension. 34 The justiciability doctrine of the Israeli Supreme Court is also not as limiting as that of other nations. "The Court has jurisdiction to deal with any public matter that comes before it, but can nevertheless decide that a certain matter is unsuitable -for judicial determination." "3 In the beginning, the Court failed to recognize this broad scope of review and justiciability, particularly in areas of national security. For example, Justice Haim Cohen, who served as attorney general during the 1950s, described the prevailing attitude: competent to issue a mandamus order against the State and its organs: Thus, the High Court of Justice serves in principle as an administrative court. The Supreme Court's judicial review of administrative action serves as a method to both supervise governmental activities and protect civil liberties. 133. See id. at 67. There are two approaches to the doctrine of standing in administrative law. The first is the subjective approach, "which places the emphasis on the role of judicial review in protecting individuals whose particular and personal interests have been affected." Id. The second approach is the objective approach, which "regards judicial review as a method for enforcing the rule of law and the legality of administrative acts." Id.
See id.
In recent years, the Supreme Court has adopted a flexible attitude towards standing and abandoned the conservative and traditional approach. The Court has shown its readiness to grant standing when the matter at hand is of constitutional importance. The Supreme Court has, for example, recognized the standing of lawyers and law professors to challenge the President's decision to grant clemency to several members of the General Security Services who had been charged with alleged crimes in the course of their interrogating terrorists. The Court stated that 'the absence of a real personal interest does not justify dismissal of the petition.' The Justices noted that a liberal view of standing should be adopted where the question is 'of public interest related directly to the advancement of the rule of law.' Id (quoting H.C.J. 428/86, Barzilai v. Government of Israel, 40(3) P.D. 505, translated in 6 SELECTED JUDGMENTS Sup. CT. ISR. 1, 43 (1986)) (footnote omitted).
135. Segal, supra note 132, at 68. In recent years, the Supreme Court has clearly indicated that the range of cases that it considers to be unjusticiable has been substantially narrowed down. Apparently, the Court will only avoid matters that are of a predominantly political nature, as opposed to those of a legal nature.... However, it is also clear that the Court will examine a whole range of state acts that might be held to be unjusticiable in other legal systems.
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If the chief of the Security Services told me that something was a vital necessity, I didn't give it a second thought. The security situation during the first years of statehood was such that if I was told that the security of the state required a particular action, I accepted it even at the expense of human rights.
6
The judicial review of classified materials became permissible after the 1968 Amendment to the Law of Evidence. 37 The prevailing view of the Court today in regard to matters of national security can be summarized in a statement by Justice Olshan, who stated, "While it is true that state security, which requires detaining an individual, is no less important than the need to preserve civil rights, whenever it is possible to achieve both aims, one should not ignore one or the other.""' Today, when the Court is faced with a claim involving national security and human rights it employs a balancing of interests test. This requires the Court to weigh the restricted freedom of an individual against the need for public order and/or national security. " ' Although the Court derives its jurisdiction and power directly from the legislature, the High Court of Justice ruled that "it has the authority to review any administrative action, including that of the Knesset." "4 Since the shielded from the possible effects of emergency regulations.'" Therefore, any legislation passed by the Knesset must also pass the balancing test found in Basic Law: Human Dignity and Freedom in order to sustain constitutional scrutiny.
VIII. CONCLUSION
Due to the inherent controversial nature of the High Court of Justice's ruling on torture, the Knesset will likely attempt to draft legislation bypassing the ruling and, in effect, reinstating the use of "moderate physical pressure" as a legitimate means of interrogation. In order for this legislation to withstand constitutional scrutiny however, it must pass the Court's balancing test. This test requires the Court to consider both the security issues at stake as well as the potential violation of the rights of the accused. For the legislation to be declared lawful by the Court, it must not exceed what is necessary.
It is unlikely that the Court would declare the large scale use of "moderate physical pressure" in GSS interrogations as not exceeding what is necessary. This is so for a number of reasons. First, the Court champions itself as the guardian of civil rights. To allow the government to use physical means in its interrogations would be a clear violation of the rights the Court has sworn to protect. Second, the Court is sensitive to the international condemnation of such methods. Although the Court is not bound to follow international laws, it is likely that it would consider those laws when it examined any legislation that legitimized the use of physical means in GSS interrogations. Lastly, because the Court did not forbid the use of physical means in "ticking time bomb" scenarios, it left the door open for the use of "moderate physical pressure" in extreme situations. It, therefore, would not see a reason to justify the broad scale use of "moderate physical pressure" in GSS interrogations. Thus, legislation legitimizing the large scale use of physical means in interrogation will fail the Court's balancing test and be declared as a violation of constitutional law. The High Court of Justice's ruling, therefore, will likely withstand any Knesset attempt to reinstate the broad scale use of "moderate physical pressure" as a legitimate form of interrogation. [Vol. 11: 1
